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P failed to pay its self-reported Federal payrol
taxes for various quarters in 2002-04, and R issued a
notice of intent to levy. P requested a hearing under
| . R C. sec. 6330, indicating a desire for a parti al
paynment installnment agreenent. R s Ofice of Appeals
requested that P provide financial information and
agree to certain prepaynent requirenents. P did not
provide all of the requested financial information and
woul d not agree to R s prepaynent requirenments. R's
O fice of Appeals issued to P a notice of determ nation
in which it determned that a | evy was appropriate. P
appeal ed that determnation to this Court.

Held: R s Ofice of Appeals did not abuse its
di scretion in denying P s proposal for a parti al
paynment installnment agreenent when P did not provide to
Appeal s the financial information requested.
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VEMORANDUM OPI NI ON

GUSTAFSON, Judge: This case is an appeal by petitioner TAd
Enterprises, Inc., an Ckl ahoma corporation (TG), under
section 6330(d).! TG seeks our review of the determ nation by
the Internal Revenue Service (IRS) to uphold a proposed | evy on
TA's assets. The levy is intended to collect payroll taxes for
the quarters ending 06/2002, 09/2002, 12/2002, 03/2003, 12/2003,
03/ 2004, 06/2004, 09/2004, and 12/2004. This case was submtted
fully stipulated pursuant to Rule 122, reflecting the parties’
agreenent that the relevant facts could be presented w thout a
trial. The parties’ stipulation of October 21, 2008, and the
attached exhibits are incorporated herein by this reference.

Backgr ound

At the tinme TG filed its petition, it was an Ckl ahoma
corporation operating in Cklahomna.

TA 's Nonpaynment of Self-Reported Payroll Taxes

TG filed its Forns 941, Enployer’s Quarterly Federal Tax

Return, for the second, third, and fourth quarters of 2002, the

!Except as otherwi se noted, all section references are to
the Internal Revenue Code (26 U S.C ), and all Rule references
are to the Tax Court Rules of Practice and Procedure.
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first and fourth quarters of 2003, and all four quarters of 2004,

and the I RS assessed the tax shown on the returns as foll ows:

Period Assessnent Dat e Tax

6/ 2002 12/ 15/ 2003 $32, 627. 74
9/ 2002 12/ 15/ 2003 28, 102. 68
12/ 2002 12/ 29/ 2003 29, 887. 49
3/ 2003 12/ 1/ 2003 32,657.93
12/ 2003 1/ 3/ 2005 32, 108. 38
3/ 2004 1/ 3/ 2005 29, 538. 19
6/ 2004 2/ 28/ 2005 36,971. 11
9/ 2004 2/ 7/ 2005 34, 336. 29
12/ 2004 4/ 4/ 2005 45, 244. 00

However, TA failed to pay all of the tax liabilities reported on
each of the returns.?2 On the sane dates that the | RS assessed
the taxes against TA, it al so assessed penalties and interest
for each period shown above and issued to TA@ a Form CP 504,
Notice of Bal ance Due, for each period. TQ did not pay the

anmount s due.

2While the parties’ stipulation of fact indicates that TA
“failed to pay all of the liabilities reported on each of the
returns”, areviewof TA’'s transcript in the record indicates
that TG did not pay any of the tax liabilities reported on any
of the returns |listed above, except that it nmade slightly over
hal f of the paynments due for the last quarter of 2004.



Trust Fund Taxes and Penalties

The unpai d payroll taxes were a conbination of TA@’'s portion
of FICA tax,® its enployees’ portion of FICA tax that TG
withheld fromits enpl oyees’ wages and did not pay over, and
incone tax that T wthheld fromits enpl oyees’ wages and did
not pay over. That is, in addition to being required to deposit
TE's own portion of FICA tax with the IRS, TA was al so required
toremt to the IRS its enployees portion of FICA and i ncone tax
that T@ had withheld fromits enpl oyees’ wages, see secs.
3102(b), 3403, but TA did not do so. The FICA tax and incone
tax that are withheld from enpl oyees’ wages are held in trust for
the United States, see sec. 7501(a), and are known as trust fund
t axes.

At the time these trust fund taxes were withheld from each
enpl oyee’ s wages but not remtted to the IRS, the managenent of
TA included Julie A Sawer, Tracy C. Copel and, Charles

(M chael ) Copeland, and Barbara S. Cross.* Since the foregoing

3Federal Insurance Contributions Act or FICAtax is a
payrol |l tax inposed on both enployers and enpl oyees, secs. 3101,
3111, to fund Social Security and Medi care.

“Julie A. Sawer was a longtine enployee of TA@ who was the
bookkeeper in charge of preparing TA’'s enploynent tax returns
and remtting the tax due. Tracy C Copeland was the president
of TA from January 1991 until Decenber 2001, the CEO from
January 2002 until sonetinme after Decenber 2004, and one of its
owners, who had the authority to sign TA’'s tax returns and
payroll checks, as well as to obligate TG@. M chael Copel and was
the secretary-treasurer of TA and one of its owners. Barbara S.

(continued. . .)
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i ndividuals were part of the managenent of TA and were possibly
responsible for the remttance of the unremtted trust fund
taxes, the IRS, on May 27, 2005, issued a Form 4183,
Recommendation re: Trust Fund Recovery Penalty Assessnent,
proposing to assess personally agai nst each individual |isted
above a liability of $239,433.38 under section 6672 to recover
the trust fund taxes they had failed to remt.

$70, 000 Loan From Trust

I n Cctober 2006 TG borrowed $70,000 from a trust bel ongi ng
to the parents of M chael Copeland, one of the corporate
officers, to finance TA's purchase of supplies to fulfill a
| arge order. The short-term | oan was secured by the purchase
order, the materials, the finished goods, and the receivable
created upon shipnent. Td repaid the |oan i medi ately upon
paynment by its custonmer. There was no formal agreenment with
respect to this loan. Wen TG repaid the loan to the trust, it
repaid $72, 000—i.e., $70,000 plus interest of 48 percent per
annum

TA's Neqgotiations Wth Coll ections

As early as Decenber 2006, TA began working with the IRS s

Revenue O ficer Hal Spannagel to try to resolve TA'’'s outstanding

4(C...continued)
Cross was the president of TA from January 2002 through Oct ober
2004. Ms. Cross was in charge of the day-to-day operations of
TA and nanagi ng the enpl oyees. M. Cross al so had check-si gni ng
authority.
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tax liability. TG proposed a partial paynent install nent
agreenment whereby TA woul d pay $1, 000 per nonth, with the
payment increasing to $1,650 per nonth in Septenber 2007. Td

al l eges that the revenue officer orally agreed to a $1, 606- per-
nmont h paynent if certain conditions were net; i.e., the revenue
of ficer wanted to confirmsonme facts regarding the $70, 000 | oan
that TG had repaid in October 2006. In a letter dated April 25,
2007, fromthe revenue officer to TG@'s counsel, the revenue
officer stated that he needed proof that “the noney originally
cane fromthe trust, the trust was established by M. Copel and s
father and that the funds in the trust did not originate fromTQ
Enterprises Inc or any of its officers.” Presumably, the revenue
of ficer wanted to confirmthat the $70,000 was a repaynent of a
legitimate arm s-1ength | oan and not a diversion of funds by TG .
However, TA did not provide the revenue officer with the

i nformati on he requested; and because the trust refused to allow
the RS to inspect its books, the revenue officer denied TA's

i nstal |l ment proposal.

Commencenent of CDP Proceedi ngs

As aresult of the failed attenpt to settle TGA’'s tax
l[iability, on Decenber 8, 2006, the IRS issued to TG a Fi nal
Notice of Intent to Levy and Notice of Your Right to a Hearing.
TA tinmely requested a coll ection due process (CDP) hearing by

submtting to the IRS on January 8, 2007, a Form 12153, Request
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for a Collection Due Process or Equivalent Hearing. Attached to
the Form 12153 was a letter fromTA '’ s counsel, Paul H Burgess,
whi ch st at ed:
TA and its officers are beginning the process of filing
offers in conprom se. The conpany is filing based on doubt
as to collectibility and perhaps effective tax
admnistration. The officers wll be filing based on the
precedi ng and doubt as to liability.

| RS Requests for Financial Information

On May 16, 2007, the IRS s Ofice of Appeals sent a letter
to TA acknow edgi ng that Appeals had received TA’'s request for
a CDP hearing. Then, by letter dated June 5, 2007, the IRS s
Settlement Oficer Geg Cark scheduled TG@’'s tel ephone CDP
hearing for June 26, 2007. |In that June 5 letter, the settlenent
officer advised TA@ that in order for the Ofice of Appeals “to
consider alternative collection nethods such as an install nent
agreenent or offer in conprom se, you nust provide any itens

listed below.” The only itemlisted was:

. A conpleted Collection Informati on Statenent Form 433-A
for all corporate owners and Form 433-B for businesses
with all line itens of section 7 conpl et ed.

The settlenment officer asked for the requested information to be
submtted within 14 days and stated, “l cannot consider
collection alternatives at your conference wi thout this
information.”

On June 12 and July 12, 2007, tel ephone conferences were

held, and on July 10, 2007, a face-to-face neeting was held
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bet ween the settlenent officer and TA@’'s counsel. During the
course of these conferences, TA'’'s counsel requested a partial
paynment installnment agreenent. The settlenent officer advised
TA and its counsel that the requested Form 433-B, Collection

| nfformati on Statenent for Businesses, and Fornms 433-A, Collection
I nformation Statenent for Wage Earners and Sel f - Enpl oyed

| ndi vi dual s, had not been provided, and that a failure to provide
the requested financial information was a basis for rejection of
the partial paynent installnment agreenent. TGA's counsel agreed
to supply this information by July 13, 2007.

However, TA never provided this required information to the
settlenment officer. Nonetheless, the settlenent officer was able
to obtain a partially conpleted Form 433-B that was in the
collection file because it had been submtted to the revenue
officer 4 nonths earlier, on or around March 12, 2007. Td
points out that its Form 433-B anmounted to 99 pages and was
acconpani ed by “over 100 bank statenents.” However, section 7 of
the Form 433-B was not sufficiently conpleted to allow the
settlenment officer to determine TA's nonthly inconme and
expenses. Instead of conpleting each line itemin section 7, TG
had i nserted “$0.00” for total incone and “$0.00” for total
expenses and had inserted “SEE page 4 of bal ance sheet” in the
Section 7 area asking for a specific breakdown of nonthly

busi ness i ncone and expenses. Attached to the March 2007 Form
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433-B was a variety of docunents, such as an accounts receivable
report, a depreciation schedule, and bank records, but nothing
listing TA’'s nonthly i ncome and expenses.® The settl enent

of ficer had particularly requested this mssing information in
his June 5 letter, but TA never provided it.

Pr epaynment Requirenents

During the CDP hearing the settlenent officer further
advised TG 's counsel that, in accordance with Internal Revenue
Manual (I RM gqguidelines, T would be required to neet two
prepaynment requirenents before a partial paynent install nment
agreenent woul d be approved. First, the settlenent officer
informed TA@ that it would be expected to obtain another $70, 000
| oan fromthe trust belonging to M chael Copel and’ s parents.
Because TA had recently, i.e., on or about Cctober 31, 2006,
repaid its $70,000 loan to that trust, the settlenent officer
inferred that the trust mght be willing to lend to T@. Second,
after reviewwng the T@ Form 433-B that was in the collection
file, the settlenent officer also required TG to contribute
$20, 000 of equity it had in a 2002 GMC Yukon XL Denali sports

utility vehicle. The settlenent officer concluded that TA's

TA did refer to “page 4 of the bal ance sheet”, but this
was an apparent reference to its Schedule L on page 4 of its 2006
Form 1120S, U.S. Inconme Tax Return for an S Corporation, which
was attached to the Form 433-B. W do not find the annual
informati on contained therein for the year endi ng Decenber 31,
2006, to be helpful in determning wth any precision TA's
mont hly i nconme and expenses as of July 2007.
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prepaynments of these anounts--totaling $90, 000— woul d decrease
the risk to the Governnment that TA@ would continue to accrue
addi tional unpaid enploynent tax liabilities. The settlenent
of ficer also concluded that because of TG@’'s failure to provide
i ncone and expense information on its Form433-B, TA's ability
to pay its operating expenses and current taxes could not be
verified. Therefore, the settlenment officer concluded that TAQ
was currently unable to pay its operating expenses and current
t axes.©

As a result, on July 27, 2007, the Ofice of Appeals issued
to TG a Notice of Determ nation Concerning Collection Action(s)
Under Section 6320 and/or 6330, which sustained the proposed |evy
to collect TA’'s unpaid payroll taxes. The attachnent to the
Notice of Determ nation stated that “[t]he request for a Parti al
Paynent Installnent Agreenent is denied based on * * * [TGA’ s]
failure to submt conpleted financial information, and * * *
[TAs] failure to agree to the prepaynent required by the
Settlenment Oficer.”

On August 24, 2007, TA tinely petitioned this Court to

review the notice of determ nation issued on July 27, 2007. The

5The settlenent officer’s conclusion that TG was unable to
pay its current operating expenses and taxes was further
bol stered by the fact that TA had recently borrowed the $70, 000
fromthe trust to cover its operating expenses, i.e., to purchase
raw materials and pay for the necessary | abor to conplete an
order for a custoner.
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petition alleges four points of error in that determ nation, only
two of which need to be resolved to dispose of this case:’

(1) That “the Ofice of Appeals abused its discretion in not
approving an install nent agreenent as provided for by Code
Sec. 6195(a) [sic]”; and

(2) That the “Appeals Ofice also abused its discretion by
demandi ng certain Petitioner’s individual shareholder to
file * * * a Form 433-A, when such shareholder is not a
responsi ble or willful person.”

TA then asked the Court to order “Respondent to enter into an

instal |l ment agreenment for $1,606 per nonth pursuant to |.R C

Sec. 6159(a).”"®
The parties jointly noved to submt the case under Rule 122,

and the case is now before the Court for decision without trial.

TA also cites as error (1) that “the Appeals Ofice abused
its discretion [in requiring $90,000 in prepaynents] because
Petitioner has no authority to force the Trust to pay it $70, 000,
the truck was not worth $20, 000, and Petitioner cannot borrow
$20, 000 against it and still nake a $2, 700 per nonth payment”,
and (2) that the “Appeals Ofice abused its discretion by
concluding [TA] was unable to pay its operating expenses and
current taxes”. Because we find that TA’'s failure to provide
the requested financial information justified the settl enent
officer’s rejection of TA@'s partial paynment install nment
agreenent proposal, we need not decide whether the settl enent
of ficer abused his discretion in the other respects that TG
al | eges.

8This is the sane $1, 606 nonthly paynent anount that TG
all eges was orally agreed to by the revenue officer during the
| RS' s pre-CDP collection review
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Di scussi on

Applicable Legal Principles

A. Col | ecti on Revi ew Procedure

When a taxpayer fails to pay any Federal tax liability
wi thin 10 days of notice and demand, the IRS may coll ect the
unpaid tax by levy on the taxpayer’s property, pursuant to
section 6331. However, before the IRS may proceed with that
| evy, the taxpayer is entitled to adm nistrative and judi ci al
review pursuant to section 6330. Admnistrative reviewis
carried out by way of a hearing before the Ofice of Appeals
under section 6330(b) and (c); and if the taxpayer is
di ssatisfied wth the outcone there, it can appeal that
determ nation to the Tax Court under section 6330(d), as TG has
done.

The pertinent procedures for the agency-level CDP hearing
are set forth in section 6330(c). First, the appeals officer
must obtain verification fromthe Secretary that the requirenents
of any applicable Iaw or adm ni strative procedure have been net.

Sec. 6330(c)(1).° Second, the taxpayer nmay “raise at the hearing

°l'n the case of a levy to collect a self-reported tax
liability, the basic requirenents (see sec. 6331(a), (d)) for
whi ch the appeals officer obtains verification are: the IRS s
tinely assessnent of the liability (secs. 6201(a)(1l), 6501(a));
the giving to the taxpayer of notice and demand for paynent of
the liability (sec. 6303); and the giving to the taxpayer of
notice of intention to levy and of the taxpayer’s right to a
hearing (secs. 6330(a), 6331(d)). A reviewof TA'’'s IRS

(continued. . .)
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any relevant issue relating to the unpaid tax or the proposed
I evy,” including challenges to the appropriateness of the
collection action and offers of collection alternatives. Sec.
6330(c)(2)(A). Additionally, the taxpayer nay contest the
exi stence and anmount of the underlying tax liability, but only if
he did not receive a notice of deficiency or otherw se have an
opportunity to dispute the tax liability. Sec. 6330(c)(2)(B)

TA'’'s contentions pertain to the second of those sets of
i ssues--i.e., “relevant issue[s] relating to * * * the proposed
| evy” under section 6330(c)(2)(A).

B. St andard of Revi ew

When the underlying tax liability is not at issue, we review
the determnation of the Ofice of Appeals for abuse of

di scretion. Goza v. Comm ssioner, 114 T.C 176 (2000). Td has

not challenged its underlying liability. Accordingly, we review
the RS s determ nation for abuse of discretion; that is, whether
the determ nation was arbitrary, capricious, or wthout sound

basis in fact or law. See Miurphy v. Conmm ssioner, 125 T.C. 301,

°C...continued)
transcript in the hearing record shows that the above
requi renents were net; and TA does not dispute that the
requi renents of any applicable |aw or adm nistrative procedure
were nmet in conpliance with section 6330(c)(1).

T@ does not contest the underlying, self-reported
l[tability. Therefore, the underlying liability is not at issue.
See Goza v. Conm ssioner, 114 T.C. 176 (2000).
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320 (2005), affd. 469 F.3d 27 (1st Cr. 2006); Sego V.

Conm ssioner, 114 T.C 604, 610 (2000).

1. Whether the Appeals Oficer Abused His Discretion in
Rejecting TA's Proposed Collection Alternative

The IRS determned to proceed with its |levy against TG, and
did not accept the proposal for a partial paynent install nent
agreenent, because TA failed to fulfill two prerequisites for
consideration of such an alternative: TAd failed to submt
financial information sufficient to enable the IRS to eval uate
its collection potential; and TG failed to agree to the
prepaynent requirenents determ ned by the settlenent officer in
accordance with the | RM

A. The Settlenent O ficer's Proper De Novo Review of TA's

Pr oposed Coll ection Alternative

TA argues that the settlenent officer abused his discretion
because, rather than address the narrow grounds upon which the
revenue officer had previously rejected TA's install nent
proposal, i.e., that a fornmer creditor of T@ (the trust) had
refused to allow I RS i nspection of its books, the settl enent
of ficer undertook a de novo review of the installnment proposal
and rai sed i ssues never considered by the revenue officer. T4d'’s
argunent reflects a m sunderstandi ng of the scope and purpose of
a CDP hearing. By filing a Form 12153 requesting a CDP heari ng,
TA was not nerely appealing the denial of the install nment

proposal by the revenue officer; instead, it was al so appealing
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t he proposed collection action, i.e., a levy upon its assets to
collect its unpaid payroll taxes.

Pursuant to section 6330(c)(3), a determ nation by the
O fice of Appeals nust take into consideration any collection
alternative proposed by the taxpayer. At the CDP hearing TA's
counsel proposed a partial paynent installnment agreenent. 1In
considering the viability of that collection alternative, the
settlenment officer properly considered all issues regarding TA'’s
eligibility for a partial paynment installnent agreenment under
section 6330(c)(3)—not just issues that the revenue officer may
have considered in the past. During the course of a CDP hearing,
the Ofice of Appeals conducts an i ndependent review of a
t axpayer’s circunstances when consi dering a proposed collection
alternative, and it is not [imted to a revenue officer’s

previous review or findings. See Marks v. Conm ssioner, T.C

Meno. 2008-226; Lloyd v. Comm ssioner, T.C Meno. 2008-15.

Therefore, the settlenment officer did not abuse his discretion
when he considered all issues related to the proposed parti al
paynment installnment agreenent, instead of limting his reviewto

t he narrow grounds of the revenue officer’s prior denial.
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B. The Ofice of Appeals’ Proper Denial of TA's Proposed
Collection Alternative When T Failed To Provide
Request ed Fi nanci al | nformation

TA's petition argues that “the Ofice of Appeals abused its
di scretion in not approving an installnent agreenent as provided
for by Code Sec. 6195(a) [sic]”. W cannot agree.

1. TA's Failure To Subnmit a Conpleted Form 433-B

During a section 6330 hearing, “[t]axpayers will be expected
to provide all relevant information requested by Appeals,
i ncluding financial statenents, for its consideration of the
facts and issues involved in the hearing.” Sec. 301.6330-
1(e) (1), Proced. & Adm n. Regs. An appeals officer may not
consider a collection alternative unless the taxpayer has
provi ded adequate financial information, such as a current
Form 433-A. See Rev. Proc. 2003-71, sec. 4.03, 2003-2 C B. 517,
518; see also IRMpt. 5.14.2.2.1(1), (5 (July 12, 2005),
5.14.7.4.1(5) (Sept. 30, 2004). The settlenent officer was
followng the IRS s adm nistrative guidelines when he asked TG
to provide a conpleted financial statement (Form 433-B). See |RM
pt. 5.14.2.2.1(1), 5.14.7.4.1(5). It was not an abuse of
discretion for the settlenent officer to reject TA's proposed
collection alternative when T@ failed to submt a Form 433-B
wth each line itemin section 7 conpleted. See Prater V.

Conmi ssioner, T.C. Meno. 2007-241; Chandler v. Conm ssioner, T.C.

Meno. 2005-99; Roman v. Comm ssioner, T.C. Meno. 2004-20. This
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finding alone is sufficient to sustain the determ nation by the
O fice of Appeals to proceed with a levy against T@’'s assets to
recover its unpaid payroll taxes. Nevertheless, we wll also
address the related contention that the settlenent officer abused
his discretion by requesting Forns 433-A fromall of TA’s

cor por at e owners.

2. TA's Failure To Subnt Conpleted Forns 433-A

Inits petition TA contended that the “Appeals Ofice al so
abused its discretion by demanding a certain Petitioner’s
i ndi vi dual shareholder to file * * * a Form 433-A, when such
sharehol der is not a responsible or willful person.” TA does
not specifically allege which individual sharehol der shoul d have
been excused from providing financial information. However, in
its response to the notion for summary judgnent, TA alleges that
“[t]here are six shareholders of T@. O the six sharehol ders,
four are mnority sharehol ders/enpl oyees * * * who have never
been assessed the underlying tax * * * [and] do not participate
i n managenent of the conpany.” TG then states that “[t]here are
two sharehol ders who are potentially liable for part of the taxes
* * * [j.e., Tracy C. Copeland and Barbara S. Cross, but] they
have consistently denied liability for the trust fund penalty and
have instituted litigation in the United States District Court

for the Northern District of Oklahoma seeking relief fromthe
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Governnent’s wongful assessnent.”!! However, TGA never
addresses M chael Copeland s responsibility, as the secretary-
treasurer of TA and one of its owners, for TG@'s trust fund
t axes, even though he was |listed on the Form 4183 as a
responsi bl e person. It is reasonable to presunme that a corporate
of ficer may be a responsi bl e person under section 6672. See

Bolding v. United States, 215 C&. . 148, 565 F.2d 663 (1977);

see also Kamns v. Spyres, 540 P.2d 1208, 1210 (Ckla. G v. App.

1975) (quoting Monday v. United States, 421 F.2d 1210, 1214-1215

(7th Gr. 1970)). W find that at |east Tracy C. Copel and,
Barbara S. Cross, and M chael Copel and, as corporate officers
charged with general control over the corporation, were all
corporate owners and officers who were possible responsible
persons for TG@’'s trust fund taxes.

The settlenent officer was followi ng adm nistrative
gui del i nes when he requested financial information fromTd's
owners (Forms 433-A). See IRMpt. 5.14.7.4.1.1(6) (O, (7) (July
6, 2005). Before the Secretary grants an installnent agreenent
that will not fully pay all bal ances due before the expiration of

the collection period, i.e., a partial paynent install nent

1The fact that Tracy C. Copel and and Barbara S. Cross were
disputing their liability for section 6672 penalties in District
Court litigation confirns that the I RS assessed the penalty
agai nst them as responsi bl e persons and t hen defended t hat
position in litigation. W cannot say that the settl enent
of ficer abused his discretion by taking that position in his own
del i berations about TA.
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agreenent, a Form433-Ais required fromall potentially
responsi bl e persons to show the extent to which the potentially
responsi bl e persons have the ability to pay fromcurrent assets
or income. |d. The trust fund recovery penalty (TFRP) under
section 6672 is “an alternative neans of collecting unpaid trust
fund taxes when taxes are not fully collectible fromthe

conpany/ busi ness that failed to pay the taxes.” |RMpt.

8.25.1.1(2) (Cct. 19, 2007); see also Slodov v. United States,
436 U. S. 238 (1978). Therefore, before the IRS will excuse a
busi ness from paying part of its tax liability—by granting a
partial paynment installnment agreenment—the adm nistrative

gui delines direct the appeals officer to exam ne all other
sources of collection, including collection from possible
responsi bl e persons.

The I RS had al ready assessed the TFRP agai nst Tracy C.
Copel and and Barbara S. Cross, so they were certainly possible
responsi bl e persons required to supply their financial
informati on under the RS s adm nistrative guidelines. M chael
Copel and, as an owner and an officer, was another possible
responsi bl e person who shoul d have been asked to supply his
financial information. As to the other owners, the record does
not reveal the extent of their involvement wwth TG, but in TG@'s
response to the notion for sunmary judgnent, it indicated that

“of the six shareholders, four are mnority sharehol ders/
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enpl oyees * * * [that] do not participate in the nanagenent of
the conpany.” Therefore, even though TA characterized the other
owners as not involved in the managenent of TG, it admtted they
were at | east enployees. This classification alone (i.e., as
non-of ficer enployees) is not sufficient to exclude them from
bei ng possi bl e responsi bl e persons. Instead, whether these
enpl oyee- sharehol ders coul d be responsible for a TFRP woul d
depend on their duties and responsibilities within the conpany,
and that information is mssing fromthe record. The assertion
that a nmere enpl oyee cannot be a responsible person is further
contradicted by T@’'s own contention that Julie Sawer—who was
an enpl oyee and not an officer--was the primary culprit in TA@'s
failure to pay its taxes. Since the settlenent officer could not
rule out the possibility that all of T@’'s owners m ght have been
responsi bl e persons, it was not an abuse of discretion for himto
request financial information in accordance with the IRM See

Oumyv. Comm ssioner, 123 T.C. 1, 13 (2004), affd. 412 F.3d 819

(7th Gr. 2005); Mdanahan v. Conm ssioner, T.C Meno. 2008-161

Etkin v. Comm ssioner, T.C Mno. 2005-245.

Furt hernore, when the settlenment officer requested the
financial information fromall of TA's owners, TA did not
provide the information for sonme and explain why the others
shoul d be exenpt. Instead, TG sinply failed to supply any

i nformati on of any owner. It was not until the settl ement
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of ficer sustained the levy that TG raised the conplaint that the
requests were overbroad. Again, “Taxpayers will be expected to
provide all relevant information requested by Appeals, including
financial statenents, for its consideration of the facts and

i ssues involved in the hearing.” Sec. 301.6330-1(e)(1), Proced.
& Admi n. Regs. An appeals officer may not consider a collection
alternative unless the taxpayer has provi ded adequate financi al

i nformation, such as a current Form 433-A. See Rev. Proc. 2003-
71, sec. 4.03; see also IRMpt. 5.14.2.2.1(1), (5);

5.14.7.4.1(8); 5.14.7.4.1.1(6)(C), (7).

Since the particular collection alternative that TG
proposed required the settlenent officer to obtain financial
information fromall possible responsible persons for the trust
fund taxes (see IRMpt. 5.14.7.4.1.1(6)(C, (7)), it was not an
abuse of discretion for the settlenent officer to reject TA@’s
proposed collection alternative when none of the possible
responsi bl e persons supplied any financial information. See

Prater v. Commi ssioner, T.C Meno. 2007-241; Chandl er v.

Conmi ssioner, T.C. Menp. 2005-99; Ronman v. Commi ssioner, T.C

Meno. 2004-20. This finding alone, as well, is sufficient to
sustain the determnation by the Ofice of Appeals to proceed
wth evy against TA’'s assets to recover its unpaid payrol

t axes.
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We need not address whether the settlenent officer’s request
for the $90,000 in prepaynments and his finding that TG could not
pay its current operating expenses and taxes were appropriate.
Rat her, we are able to hold, on this record, that the Ofice of
Appeal s did not abuse its discretion in upholding the proposed
levy to collect T@'s unpaid tax liabilities when TG failed to
provide to the settlenent officer the financial information he
request ed.

To reflect the foregoing,

An appropriate deci sion

will be entered.




